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the constitution shall be treated as a law of superior
obligation, or whether it shall be regarded merely as
establishing a rule for the guidance of the legislator.

The matter, however, is one in which practice is far
more important than abstract theory, and it is certain
that the courts have not in fact exercised any general
power of refusing to apply statutes on constitutional
grounds. The late Brinton Coxe, in the recent work
on " Judicial Power and Unconstitutional Legislation,"
has collected the most important German cases on the
subject.1 In one of these the Hanseatic Court of
Appeal held in 1875 that a statute enacted in Bremen^
which deprived a person of property without compen-
sation, was in conflict with the constitution of the city,,
and that the court must regard the latter as a binding
law and refuse to apply the statute.2 Eight years later
the doctrine of this case was expressly overruled by
the federal court in another suit that arose in Bremen
upon a similar state of facts, the court declaring that
the constitutional provision was to be understood only
as a rule for the legislative power to interpret.3 Since
that time no German tribunal appears to have held a
statute unconstitutional, but in 1889 the federal court
remarked, in the course of an opinion, that the question
whether the judiciary had a right to examine the con-
stitutionality of an imperial law was still an open one,
although the weight of authority was in the affirmative.4

1 Ch. ix.

2  Gabade v. Bremen, Seuff, Arch., vol. xxxii. No. 101.

8 K. and Others v. Dyke Board of Niedervieland, Dec. of the Reichs-
gericht, vol. ix. p. 233.
* Dec. of the Reichsgericht, vol. xxiv. p. 3.